115 of the Act.2 The alleged discrimination occurred when
Jim Walter recalled other miners from the panel lists who had
terms of company service shorter than those of Complainants but
who had completed that training.  Most of the Complainants also
allege that Jim Walter is obligated to reimburse them for the
time and expense involved in subsequently obtaining the under-
ground safety training during the time when each was laid off.

Jim Walter does not deny that the Complainants were thus
bypassed for underground positions at least in part because they
had not completed the 32 hour required safety training for under-
ground miners at an MSHA-approved course but maintains that these
decisions were mandated by the terms of the applicable collective
bargaining agreement (the "Agreement") and in particular by the
seniority provisions contained in Article XVII of the Agreement.
Those provisions require as an element of seniority that the mi-
ner have the ability to perform the work of the job at the time
the job is awarded.  It is Respondent's position that a miner
requiring the safety training is not able to perform the work of
the job at the time the job is awarded.

The Commission held in Secretary ex rel Bennett, Cox, et al.
v. Emery Mining Corporation, 5 PMSHRC 1391 (1983), that in enact-
ing section 115, Congress did not restrict the prerogative of the
mine operators in setting pre-employment qualifications based on

2 Section 115 states in part:

(a)  Each operator of a coal or other mine
shall have a health and safety training pro-
gram which shall be approved by the Secretary.
. . . Each training program approved by the
Secretary shall provide as a minimum that -

(1)  new miners having no under-
ground mining experience shall re-
ceive no less than 40 hours of
training if they are to work under-
ground*

(b) Any health and safety training provided
under subsection (a) shall be provided during
normal working hours.  Miners shall be paid
at their normal rate of compensation while
they take such training, and new miners shall
be paid at their starting wage rate when they
take the new miner training.  If such train-
ing shall be given at a location other than
the normal place of work, miners shall also
be compensated for the additional costs they
may incur in attending such training ses-
sions.any proceeding,   or  because  of  the  exercise  by  such
